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IN THE COURT OF THE DISTRICT AND  SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 

PRESENT : Sri A.K. Borah,    
   Special Judge,  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS  CASE NO. 71 of 2016 

U/S. 302/201/34   IPC 

( Arising out of G.R case No. 3371 of 2015 

 

 

State of Assam 

 

    – Versus – 

 

1. Abdul Barek 
2. Surab Ali 
3. Hussain Ali ……………… Accused persons.  
 

 
A  P  P  E  A  R  A  N  C  E 

 

For the State  :        Sri H.P. Sedai,  
                        Public Prosecutor 

      
 

For the Accused :         Sri A.K. Saikia, Advocate.    

       

Date of Evidence : 8-6-16,15-3-17,23-3-17. 
 

Date of Argument :  11-4-2017. 

  

Date of Judgment :  11-4-2017. 

 

J  U  D  G  M  E  N  T 

  

            In this case accused Abdul Barek, Surab Ali and Hussain Ali are 

put for trial for the allegation of charge U/s.302/201/34 of IPC. 
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2.             The factual matrix, according to the FIR,  in brief is that on or 

about 7:30 p.m. of 5-9-15 the informant’s 35 years old wife Ambia  

Khatun was came out from their house but she did not return. The 

informant came to know from the reliable source that the accused persons  

have killed his wife and threw her in river Jia Bharali.  Hence this 

prosecution case.  

3.           The ejahar was filed by one Idrish Ali  before I/C, Borghat OP 

on 12-12-2015. On receipt of the ejahar the I/C, Borghat OP made a GDE 

vide No.201 dated 12-12-15 and forwarded the same to the O/C, Tezpur 

PS .  

4.           On being receipt the ejahar, the O/C, Tezpur PS registered a 

case vide Tezpur PS case No.1686/15 U/s.302/201/34 of IPC. 

5.           After completion of usual investigation, the O/C, Tezpur PS sent 

up the case for trail of the accused persons  U/s.302/201/34 of IPC . 

6.          On being appeared the accused persons before the court and 

after hearing both the parties, charge framed U/s.302/201/34 of IPC.  

Particulars of the charge were read over and explained to the accused 

persons, to which they pleaded not guilty and claimed to be tried.  

7.         To substantiate the case, prosecution examined as many as 7             

(seven) witnesses in this case. Prosecution evidence was closed. The 

accused persons were examined U/s.313 of Cr.P.C. All the allegation made 

against the accused persons and evidence all appears against the accused 

persons are put before them for their explanation wherein they denied the 

evidence and allegations and declined to give defence evidence.  

8.          I have also heard argument put forwarded by ld. Counsel for 

both the parties.  

9.  Point for determination 

             (1) Whether the accused persons, on 5-9-2015 at Singitali, in 

furtherance of common intention, committed murder by causing death of 

Ambia Khatun  and thereby committed an offence punishable U/s.302/34 

of IPC. 

             (2) Whether the accused persons, on the same date, time and place, 

in furtherance of common intention, knowing that an offence of murder 

has been committed, caused evidence of the said offence to disappear by 
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throwing the dead body in to the river and thereby committed an offence 

punishable U/s.201/34 of IPC. 

  

    Reasons, deision and reasons for decision: 

  

10.   To arrive at judicial decision, let me appreciate the evidence 

on record. 

11.   PW 1  Idrish Ali stated before the court that he knows the 

accused persons. Deceased was his wife. About nine months ago the  

occurrence took place. On the day of occurrence his wife disappeared at 

about 7:15 p.m. in the evening. For the subsequent three months he kept 

searching his wife in different places and after disappearance of his wife, 

his daughter Rehena informed him that the present three accused persons 

had called his wife over telephone. Then his nephew Fazaruddin told him 

that his wife was killed and he would not be able to find her dead body.  

Then he filed an ejahar before Borghat OP. The ejahar was jointly written 

by Fazaruddin and his brother. He has put his thumb impression in the 

ejahar.  

12.             In his cross examination he admitted that before 

disappearance of his wife on the date of occurrence she insisted him to go 

in the house of Habibur to watch TV. Because of the said conduct of his 

wife he developed suspicion upon her. After three months of 

disappearance of his wife he had remarried. Ambia was his second wife.   

He also admitted that Ambia did not have good character. In the ejahar 

he did not mention that his daughter Rehena informed him that the 

present three accused persons had called his wife over telephone. He also 

did not mention in the ejahar that his nephew Fazar told him that his wife 

was killed and he would not be able to find her dead body.  

13.                     PW2 Fazar Ali alias Chattu stated that he knows all the three 

accused persons by name. he also knew deceased Ambia. The incident 

took place on or about two years ago. On the day of incident at about 

7:30 p.m. his aunt (khuri) Ambia Khatun was missing from her home. 
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They searched his aunt throughout the night. After about two days Abdul 

Barek told him that he Surab Ali and Hussain Ali together killed the 

deceased by strangulating her with a gamosha and threw her dead body 

in the midst of river Jia Bharali. He also stated to him that they have cut 

the face of his aunt Ambia Khatun. Abdul Barek is his cousin (son of his 

pehi). He married his cousin Wahida. Wahida is a daughter of Idrish Ali, 

from the child of his earlier wife. He informed the matter to his uncle 

Idrish Ali after ten days about the confessional statement of Abdul Barek.  

Then he went to the police station along with Idrish and the accused 

persons fled away from the scene. After 3/4 days he made statement 

before Magistrate. Ext.1 is his statement wherein Ext.1(1) and Ext.1(2) are 

his signatures.  

14.          In cross examination he admitted that he was in the house 

of his uncle when his aunt Ambia Khatun went out. Abdul Barek confessed 

before him after about 10 days. The accused confessed before him after 

two days of missing of his aunt and while Abdul Barek made such 

confessional statement he was alone. He informed about the said 

statement to his uncle Idrish Ali after ten days but he did not disclose to 

any other person. He went with his uncle to the police station at the time 

of filing of the ejahr.  The ejahar was written by one person namely Tamij. 

He has not stated in the FIR that the informant came to know about the 

incident from him. Even in the ejahar he did not mention the name of 

accused Abdul Barek. He also admitted that the statement was recorded 

by police after two months.  Within that period he did not make any 

statement. He made statement U/s.164 of Cr.P.C. after three months 

where police has taken him to court. He further admitted that his aunt 

Ambia Khatun bears no good moral character. After missing of the said 

victim his uncle married for third time. 

15.   PW3 Nurul Islam in his evidence stated that he knows the 

accused persons by name. he also knew the deceased. The occurrence 

took place on 5-9-15. One day suddenly Ambia Khatun was missing from 

their room. Being gaonburha on that very day he was informed. After 

about 7-8 months, family members of the deceased has filed FIR. He 



P a g e  | 5 

 

 

heard from the family members of the deceased that before missing of the 

deceased she had talked with somebody over phone.  

16.                   In his cross examination he admitted that he is not aware that  

with home his aunt had talk. Till that date the deceased was missing.  

17.                   PW4 Mustt Wahida Khatun (Begum) stated that she knows all 

the accused persons by name. Deceased was her step mother. Her father 

Idrish Ali married her mother prior to consummation of marriage with 

Ambia Khatun. The incident took place about 1 ½ years ago. On the day 

of incident her mother Ambia Khatun was missing and for that she was 

called by her father. They searched her step mother together. Then she 

turned hostile.  

18.                   In cross examination by defence she admitted that she resides 

with her husband in the house of her husband. She never made such 

statement before police what she stated today. She also admitted that her 

step mother bears no good moral character.  

19.               PW5 Rehena Begum stated before this court that the deceased 

was her mother. The incident took place on or about 1 ½ years ago. On 

the date of incident she, her mother and her father, after having dinner 

came to their house to take betel nut and then her mother sent her father 

to watch TV but subsequently her mother was missing. In spite of 

vigorous search her mother could  not be found. While she rang to her 

mother, her mother mobile phone was found switched off.  

20.                       In cross examination she admitted that her mother was not 

recovered till the date of deposition. Her mother tactfully sent her father. 

Her mother bears no any good moral character. She was loitering freely 

even sometimes she did not return to their home.  Fazar Ali informed her 

father that Abdul Barek had killed her mother.  

21.                   PW6 Aklima Khatun stated that she knows all the three 

accused persons by name. Deceased Ambia Khatun is her step mother. 

About 1 ½ years ago her step mother was missing from their room. At 

about 7 p.m. her mother sent her father to watch TV. After sometimes her 
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step mother came out. Even vigorous search by the family members her 

step mother could not find.  

22.                       PW7 Dhiren Kalita, SI of Police, stated before court that  on 

12-12-15  he was posted at Borghat OP. on that day he received  an 

ejahar from one Idrish Ali and then he gave a GDE vide Borghat OP GDE 

No. 201 dated 12-12-15 at 4 p.m. and sent the original ejahar to O/C, 

Tezpur PS and then he himself took the charge of investigation. Ext.2 is 

the said ejahar and Ext.2(1) is his signature with note. Then the O/C, 

Tezpur PS registered a case vide Tezpur PS case No.1665/15 U/s.302/34 

of IPC. Ext.2(2) is the signature of the then O/C Haren Deka with a note.  

He recorded the statement of the informant at the police station. He also 

recorded the statement of another witness Fazar Ali at police station.  

Immediately he went to the place of occurrence at village Singitali. He 

prepared sketch map vide Ext.3 and Ext.3(1) is his signature. He recorded 

the statement of witnesses at the place of occurrence during investigation 

while he searched the acused persons he did not find any one of them. He 

sent the witness Fazar Ali before the court on 21-12-15. He got recorded 

his statement U/s.164 of Cr.P.C. Then he apprehended accused Abdul 

Barek. As shown the place of occurrence by accused Abdul Barek, accused 

Hussain Ali and Surab Ali stated to have killed the deceased. Accordingly 

as shown by Abdul Brek he prepared the sketch map, Ext.4 and Ext.4(1) is 

his signature. He did not send the accused persons to record their 

confessional statement before ld. magistrate. From the call register of the 

seized mobile of the deceased it came to know that on 5-9-15 at about 

7:00:09 p.m. accused Abdul Barek had talk with the deceased. Accordingly 

he seized the mobile phone of Abdul Barek. After completion of 

investigation he filed charge sheet against the accused persons 

U/s.302/201/34 of IPC. Ext.5 is the charge sheet and Ext.5(1) is his 

signature. Witness Wahida Begum stated before him that “then her 

husband fled away without informing anybody that. Hussain Ali and Surab 

Ali were also fled away.  She heard about that incident from Chattu on            

5-9-15 that her mother was missing.” Ext.6 is the GR case No.3371/15 
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and Ext.6(1) is the relevant portion of statement of Wahida Begum and 

Ext.6(2) is her signature.   

23.                   In cross examination he admitted that on the basis of missing 

entry on 6-9-15 he made GDE. In Ext.2 name of Abdul Barek is not there. 

Ext.4 is silent that he seized the aforesaid materials as shown by Abdul 

Barek. He has not seized any mobile phone. He recorded the statement of 

witness Fazar Ali on 12-12-15. From 6-10-15 to 12-12-15 he did not 

record the statement of Fazar Ali. On 21-12-15 he sent Fazar Ali to ld. 

magistrate for recoding statement U/s.164 of Cr.P.C. Said Fazar Ali did not 

make statement before me that Abdul Barek and other accused persons 

killed Ambia by strangulating with gamosha and threw her dead body in 

the river Jia Bharali. This much the evidence of prosecution.   

24.   The accused persons denied the allegation in the evidence 

while they statement was recorded U/s.313 of Cr.P.C. 

25.           I have also heard argument put forward by ld. counsel for 

both sides.  

26.       Ld. counsel for the accused persons has submitted that 

prosecution has failed to prove the case beyond reasonable doubt for : 

                 Firstly : there is no any direct evidence neither any indirect 

evidence nor circumstantial evidence to infer the accused persons 

indulged in killing the deceased. 

    Secondly : statement made by PW2 that accused Abdul Barek made 

such confessional statement before him that he, Surab Ali and Hussain Ali 

together killed Ambia Khatun by strangulating her with a gamosha and 

threw the dead body in the midst of river Bharali not at all reliable as 

because the investigating officer has failed to record the confessional 

statement of any of the accused persons before magistrate. Though the 

IO has stated that accused  Abdul Barek confessed before him that he 

along with other accused persons killed the deceased but the confessional 

statement made before the IO is not admissible according to Sec.25 and 
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26 of the Evidence Act.  Law is well settled that confession made by the 

accused before IO is not admissible.  

                   Thirdly, though IO stated that he sent witness Fazar Ali to 

record the statement through Ld. magistrate U/s.164 of Cr.P.C. on              

21-12-15 i.e. after 9 days  but the Io did not explain why he sent the said 

witness to magistrate to record his statement after nine days of filing of 

the ejahar.  

   Fourthly : according to the Io and the informant, on being 

came to know about the confessional statement made by accused Abdul 

Barek, informant idrish Ali filed ejahar but in the ejahar he has not stated 

that on being came to know about the extra judicial confession made by 

accused Abdul Barek he filed the ejahar. Even the ejahar is silent as to the 

name of accused Abdul Barek. Therefore, the alleged statement U/s.164 

of Cr.P.C. made by Fazar Ali cannot be relied to convict the accused 

persons.  

                       Fifthly, the ejahar was filed by the informant on 12-12-15. 

According to prosecution story the informant filed the ejahar on being 

came to know from witness Fazar Ali  that accused Abdul Barek confessed 

before him that accused Abdul Barek along with two other accused killed 

Ambia Begum by strangulating her with a gamosha and threw her dead 

body at Jia Bharali river. According to Fazar Ali alias Chattu, accused abdul 

Barek made such confessional statement after two days of the incident 

but he conveyed about the version of extra judicial confession to his uncle, 

the informant after ten days of the incident but there is no any reasonable 

explanation why he did not convey about the said alleged confessional 

statement to his uncle/informant after ten days. As such his statement is 

also doubtful.  

                        Sixthly: the IO has failed to  seized the alleged mobile phone 

from where he came to  that on that on 5-9-15 at about 7:00:09 p.m.  

Abdul Barek had talked with the deceased. Besides the alleged call 

register available in the record is not exhibited by the prosecution. 
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Therefore, there is no evidentiary value of the statement of the alleged 

call register.  

   Seventhly, the informant admitted that before disappearance 

of his wife on the date of occurrence she insisted him to go to his brother 

house Habibur to watch TV and because of the said conduct of his wife he 

developed suspicion over her. Therefore the accused persons cannot be 

convicted on the basis of suspicion.  

27.   On the other hand, ld. P.P. has submitted that prosecution has 

amply proved the case beyond reasonable doubt. Therefore, on the basis 

of statement of Fazar Ali made before magistrate U/s.164 of Cr.P.C. the 

accused persons are required to be convicted.  

28.   Keeping in mind the rival submissions advanced by the 

learned counsel for both the parties, I am going to dispose of the case as 

follows : 

29.   On carefully perusal of the whole case record it appears that 

there is no any eye witness in this case. Prosecution is based only on the 

statement made by witness Fazar Ali who has stated that one of the 

accused Abdul Barek confessed before him that he along with Surab Ali 

and Hussain Ali killed the deceased by strangulating her with a gamosha 

and threw  the dead body at the river.  

30.   Therefore, we are to see what is the evidentiary value of such 

extra judicial confession made by accused Abdul Baek before PW2 Fazar 

Ali.  

31.                   It has been held in Sheikh Yusuf vs. State of West 

Bengal reported in (2011)3 Supreme Court cases (Cril) 620 that   

   “While dealing with a circumstance of extra judicial confession 

one must keep in mind that is a very weak type of evidence and requires 

appreciation with great caution. Extra judicial confession must be 

established to be true and made voluntarily and in a fit state of mind. The 

word of “witness” must be clear, unambiguous and clearly convey that the 
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accused is the perpetrator of the crime. The extra judicial confession can 

be accepted and can be the basis of conviction if it passes the test of 

credibility.” 

32.    Coming to the present case it is a fact that PW2 stated 

that after two days of the incident Abdul Barek came to him and 

confessed that he, Surab Ali and Hussain Ali together killed Ambia Khatun 

by strangulating her with a gamosha and fell her dead body in Jia Bharali 

river. He also stated that he cut the face of Ambia Khatun. But he 

admitted in cross examination that while said accused Abdul Barek made 

such extra judicial confession he was alone. He informed about this matter 

to his uncle Idrish after ten days of the incident and other than his uncle 

he did not state to anybody. It is a fact that the ejahr was filed by Idrish 

Ali. He came to know about the incident from Fazar Ali, PW2, on 12-12-15 

but the ejahr is totally silent that the informant came to know that 

according to extra judicial confession made by Abdul Barek before Fazar 

Ali he filed the ejahar. Even the ejahr is silent as to the name of accused 

Abdul Barek.  

33.    It is settled position of law that extra judicial 

confession, if true and voluntary, it can be relied upon by the court to 

convict the accused for the commission of the crime alleged. Despite 

inherent weakness of extra judicial confession as an item of evidence, it 

cannot be ignored when shown that such confession was made before 

person who has no reason to state falsely and to whom it is made in the 

circumstances which tend to support the statement.  

34.                           In Maghar Singh v State of Punjab (AIR 1975 SC 1320), 

the Hon’ble Apex Court relying upon earlier judgment in Rao Shiv Bahadur 

Singh v. State of Bindhya Pradesh (1954 SCR 1098), held that the 

evidence in the form of extra judicial confession made by the accused to 

witnesses cannot be always termed to be a tainted evidence. 

Corroboration of such evidence is required only by way of abundant 

caution. If the court believes the witness before whom the confession is 

made and is satisfied that the confession was true and voluntarily made, 
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then the conviction can be founded on such evidence alone. In Narayan 

Singh v. State of M.P. (AIR 1985 SC 1678) Hon’ble Apex Court cautioned 

that it is not open to the court trying the criminal case to start with 

presumption that extra judicial confession is always a weak type of 

evidence. It would depend on the nature of the circumstances, the time 

when the confession is made and the credibility of the witnesses who 

speak for such a confession. The retraction of extra judicial confession 

which is a usual phenomenon in criminal cases would by itself not weaken 

the case of the procedure based upon such a confession. Kishore Chand v. 

State of H.P. (AIR 1990 SC 2140) Hon’ble Apex Court held that  an 

unambiguous extra judicial confession possesses high probative value 

force as it emanates from the person who committed the crime and is 

admissible in evidence provided it is free from suspicion and suggestion of 

any falsely. However, before relying on the alleged confession, the court 

has to be satisfied that it is voluntary and is not the result of inducement, 

threat or promise envisaged under Sec.24 of the Evidence Act or was 

brought about the suspicious circumstances to circumvent Section 25 and 

26. The Court is required to look into the surrounding circumstances to 

find out as to whether such confession is not inspired by any improper or 

collateral consideration or circumvention of law suggesting that it may not 

be true.     

35.                     In the instant case extra judicial confession made by 

accused Abdul Barek to PW2 Fazar Ali. According to PW2, the confessional 

statement was made instaneously  but not immediately after the 

occurrence. The alleged confessional statement was made by accused 

Abdul Barek to the PW2 Fazar Ali after two days of missing of the 

deceased.  PW2 Fazar Ali conveyed about this confessional statement to 

his uncle Idrish Ali after ten days of the incident but his statement is silent 

why he did not convey about the extra judicial confessional immediately 

after hearing the confession.  Despite that, according to the IO, the 

accused confessed before him that they have killed the deceased but the 

IO failed to record confessional statement of any of the accused before ld. 

magistrate. That has been completely dark. Under such circumstances the 
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evidence in the form of extra judicial confession made by accused Abdul 

Barek to PW2 cannot be reliable because it was not made voluntarily or in 

the fit state of mind.  

36.                    Another point is to be discussed in the present case as 

stated by ld. counsel for the accused persons. According to the PW1 

(complainant) and PW2 that PW1 lodged the FIR on the basis of 

statement made by Fazar Ali i.e. PW2 who stated that accused Abdul 

Barek confessed before him that he, Surab Ali and Hussai Ali together 

killed Ambia Begum by strangulating her with a gamosha and dead body 

was thrown in the river Jia Bharali but the Fir is silent as to the said 

information. Besides, the FIR even does not bear the nameof Abdul Barek. 

No doubt, FIR was lodged by complainant on being come to know about 

the incident from PW2 on 12-12-15. On that very day the Io has recorded 

the statement of the PW1 and PW2 U/s.161 of Cr.P.C. but the Io failed to 

arrange the said PW2 Fazar Ali to record his statement through ld. 

magistrate U/s.164 of Cr.P.C. immediately. In fact the IO has sent the said 

witness for recording his statement before ld. magistrate on 21-12-15.  

37.    In this connection, I have mentioned the case law i.e. 

Balakrushna Swin vs. State of Orissa reported in AIR 1971 SC 804 

wherein it has been held that : 

   “Whereas in this case the witness for no justifiable reasons 

was not examined for nearly ten days and he is found to be telling on 

material aspects of the case, it becomes difficult to place any reliance on 

such testimony.” 

38.                      Here in the present case, the IO has failed to explain 

why he did not take step to record the statement of said most material 

witness through ld. magistrate U/s.164 of Cr.P.C. Therefore, unexplained 

gross delay in the recording of material witness U/s.164 of Cr.P.C. 

becomes extremely doubtful of the veracity of the said statement.   

39.    Another point is to be discussed in the present case is 

that there remain only other important witness i.e. PW4 Wahida Khatun 
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(Begum) who turned hostile. She deposed that deceased Ambia Khatun is 

her step mother. Her father Idrish Ali married her mother prior to 

marriage of Ambia Khatun. The incident took place on or about 1 ½ years 

ago. On the day of incident her step mother was missing and thereafter 

she has been called by her father and other family members to search her 

step mother and subsequently she was declared hostile.  

40.    Now, the question comes, whether the hostile evidence 

of the PW4 can be used to convict the accused persons. It has been held 

in State of Rajasthan vs. Bhawani (2003) 7 SCC 291, where the 

Hon’ble Supreme Court held that :-  

                        “The fact that the witness was declared hostile by the court at 

the request of the prosecution counsel and he was allowed to cross 

examine the witnesses, no doubt furnishes no justification for rejecting en 

block the evidence of the witnesses. But the court has at least to be aware 

that prima facie, a witness who makes different statements at different 

times, has no regard for truth. His evidence has to be read and considered 

as a whole with a view to find out whether any weight should be attached 

to the same. The court should be slow to act on the testimony of such a 

witness and, normally, it should look for corroboration to his evidence. 

The High Court has accepted the testimony of the hostile witnesses as 

gospel truth for throwing overboard the prosecution case which had been 

fully established by the testimony of several eye witness, which was 

unimpeachable character. The approach of the High Court in dealing with 

the case, to say the least, is wholly fallacious.” 

41.     In another case i.e. State of Bihar vs. Laloo Prasad 

Yadav, reported in 2004(Cri) 499, it has been held that :   

   “Normally, when the Public Prosecutor requested for 

permission to put cross question to a witness called by him, the court used 

to grant it. Here if the public prosecutor had sought permission at the end 

of the chief examination itself, the trial court would have no good reason 

for declining the permission sought for. But the Public Prosecutor  is not 

do so at that stage. Be that as it may, if the Public Prosecution is not 
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prepared to own the testimony of the witness examined by him, he can 

give expression of it in different forms. One of such forms is the one 

envisaged in S.154 of the Evidence Act. They very fact that he sought 

permission of the court soon after the end of the cross examination, was 

enough to indicate his resolve not to own all what the witness said in his 

evidence. It is again open to the Public Prosecutor to tell the court during 

final consideration that he is not inclined to own the evidence of any 

particular witness in spite of the fact that the said witness was examined 

on his side. When such option is available to a public prosecution, it is not 

a useful exercise for the Supreme Court to consider whether the witness 

shall again be called back for the purpose of putting cross question to 

him.” 

42.                           Coming to the present case it appears that other 

witnesses no way supported the prosecution case though the PW2 stated 

that accused Abdul Barek made extra judicial confession before him but 

his statement is not reliable as mentioned detailed above. That apart, 

there is no evidence which is corroborated to the hostile evidence of any 

of the prosecution witnesses. Therefore, hostile portion of the PW4 cannot 

be used to convict the accused persons. Then there remains another two 

witnesses i.e. PW5 Rehena Begum and PW6 Aklima Khatun  who are 

respectively the daughter and step daughter of the deceased. PW5 the 

step daughter of the deceased stated that on the day of incident she 

along with her mother and father, after having dinner, came to her house 

to have a betel nut. Her mother sent her father to watch TV. Then her 

mother was missing. In spite of vigorous search made by the villagers her 

mother could not be traced out. While she rang her mother, she found her 

mother mobile phone switched off. In cross examination she admitted that 

her mother was missing till the day of deposition. Her mother sent her 

father tactfully to watch TV. Her mother bears no good moral character. 

She was loitering hither and thither. Sometimes she did not return to 

home at night. She also admitted that Fazar Ali stated to her father (Idrish 

Ali) that Abdul Barek killed her mother but Fazar did not state to her nor 

she heard when Fazar Ali stated to her father. Therefore, the PW5 has 
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also not supported the prosecution case in any manner.  PW6 Aklima 

Khatun, step daughter of the deceased stated that about 1 ½ years ago 

her step mother was missing from her home. At about 7 p.m. her 

deceased step mother sent her father to watch TV and then her step 

mother went out but she did not return. In spite of vigorous search  she 

could not find out. While they rang to her step mother they found the 

mobile phone switched off. Therefore, the PW6 has no way supported the 

prosecution case.   

43.                    Here in the present case, as discussed above, there is 

no direct or indirect evidence or any circumstantial evidence or not to 

speak of chain of circumstances to infer the accused persons indulged in 

killing the deceased. As discussed above, the alleged extra judicial 

confession made by accused Abdul Barek before the PW2 cannot be 

reliable. Firstly,  that the said extra judicial confession cannot be said to 

be made by the accused instaneously immediately after the occurrence. 

Secondly, according to him, accused Abdul Barek confessed before him 

alone but said Fazar Ali did not state about the aforesaid incident to the 

informant who is the husband of the deceased for about eight days. 

Besides that, the IO has failed to record the confessional statement of any 

of the accused through ld. Magistrate U/s.164 of Cr.P.C.  The confessional 

statement alleged to be made before the investigating officer is not 

admissible in evidence U/s.25/26 of the Evidence Act. That apart, the 

hostile portion of evidence of the PW4 cannot be used in favour of the 

prosecution  to convict any of the accused and hostile portion of the 

evidence of PW4 is not corroborated by any of the witnesses.  

44.                The onus of proving the facts essential to the 

establishment of the charge against an accused lies upon the prosecution, 

and the evidence must be such as to exclude every reasonable doubt 

about the guilt of the accused. An accused cannot be convicted of an 

offence on the basis of conjectures or suspicion. Since reasonable doubt 

arisen in my mind, after taking into consideration, the entire material 

before it regarding the complicity of the accused persons, so benefit of 

doubt given to the accused persons.  
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45.                  In view of the aforesaid discussion, I am bound to hold 

that the prosecution has failed to prove the charges leveled against the 

accused persons beyond reasonable doubt. As such the accused persons 

are entitled to get the benefit of doubt. Hence,  accused Abdul Barek, 

Surab Ali and Hussain Ali are acquitted and set them at liberty forthwith.  

46.                   The liability of the bailor is hereby discharged.  

47.             Send the G.R. case No. 3371/15 along with a copy of 

the judgement to the Ld. Committal Court immediately. 

 48.    Given under my hand and seal of this court on 11th 

day of April, 2017. 

     

            ( A.K. Borah ) 
District and Sessions Judge, 

                   Sonitpur :: Tezpur 
 
 
 

Dictated and corrected by me 
 
 

 
 

            ( A.K. Borah ) 
District and Sessions Judge, 
     Sonitpur :: Tezpur 
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APPENDIX 

Prosecution witnesses: 

   PW-1 Md. Idrish Ali 

   PW-2 Md. Fazar Ali alias Chattu 

   PW-3  Md. Nurul Islam 

   PW-4 Mustt. Wahida (Khatun) Begum 
 
   PW-5 Mustt. Rehena Begum 

  PW6  Mustt. Aklima Khatun 

   PW7 Sri Dhiren Kalita, SI of Police. 

Prosecution Exhibits : 

             Exhibit-1…..Statement of Fazar Ali recorded U/s.164 Cr.P.C. 

             Exhibit-2…   FIR. 

             Exhibit-3…  Sketch map. 

             Exhibit-4……Sketch map. 

   Exhibit-5…  Charge sheet.  

   Exhibit-6…  Charge sheet. 

             Defence Witnesses:  

Nil  

Defence Exhibits:  

Nil 

 

         ( A.K. Borah ) 
District and Sessions Judge, 
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